
In  the Matter of J .P., Fire Fighter (M2377H), N ewark  

CSC Docket  No. 2013-573 

(Civil Service  Com m iss ion , dec ided April 17, 2103)  

 

 

J .P ., represented by Cra ig Gumpel, Esq., appea ls the bypass of h is name on  

the eligible list  for  F ire F ighter  (M2377H), Newark . 

 

The closing da te for  the subject  open -compet it ive examina t ion  was August  31, 

2006.  The resu ltan t  eligible list  promulgated on  November  2, 2007 and expired on 

November  1, 2011.  In  disposing of the J u ly 8, 2011 cer t ifica t ion, Newark bypassed 

the appellan t .
1
  Specifica lly, Newark indica ted tha t  du r ing the medica l examina t ion, 

it  was discovered tha t  the appellan t  had a  medica l condit ion  which  was not  resolved 

unt il a fter  the appointment  da te (October  31, 2011) of the eligibles appoin ted from 

the subject  cer t ifica t ion .  In  suppor t , it  submit ted a  J anuary 13, 2012 let ter  from the 

appellan t ’s physician which  indica ted tha t  the appellan t ’s medica l condit ion  was 

resolved and he was current ly medica lly clea red to perform a ll du t ies.   

 

On appea l, the appellan t  in it ia lly asser t s t ha t  a fter  he was medica lly clea red 

by h is persona l physician , he met  with  the F ire Director  Fa teen  A. Ziyad, Personnel 

Director  Kecia  Daniels and the Newark F ire F ighters Union  President , Chuck West  

on  February 24, 2012 to discuss h is sta tus.  Dur ing th is meet ing, the appellan t  was 

advised tha t  Newark would schedule h im for  an  appoin tment  to be examined by it s 

physician , a t  the appellan t ’s expense, and tha t  if he pa ssed the medica l 

examina t ion , Newark would “modify” the cer t ifica t ion  to reflect  h is appoin tment  a t  

the t ime of the next  F ire F ighter  class.  The appellan t  a sser t s tha t  th is agreement  

was memoria lized and signed by him and Ziyad.  In  suppor t , the appellan t  submits 

a  March  7, 2012 memorandum from Ziyad to the appellan t , signed by Ziya d and the 

appellan t , which  sta tes: 

 

The Newark F ire Depar tment  has agreed to let  you  be re -examined by 

the City Doctor .  You must  pass th is examina t ion  in  order  to be 

considered eligible for  the next  class of en t ry level Fire F ighter .  An 

appoin tment  has been  scheduled for  you by our  Administ ra t ive 

Services Office . . . The City of Newark is a sking tha t  you to [sic] be 

responsible for  the cost  of th is physica l examina t ion.   

 

The appellan t  a lso submits cer t ified sta tements from himself and West  in  which  

they sta te tha t  dur ing the February 24, 2012 meet ing, Ziyad indica ted tha t  he 

would send the appellan t  a  let ter  scheduling an appoin tment  for  h im to be 

examined by the appoin t ing author ity’s doctor , a t  h is expense.  They fur ther  

                                            
1
 Per sonn el r ecords indica te tha t  Newark did not  r etu rn  the subject  cer t ifica t ion  to th is agency un t il 

February 27, 2012, and th a t  it  was not  approved for  disposit ion  un t il Apr il 11,  2012. 



indica ted tha t  they were told tha t  if the appellan t  “passed the medica l examina t ion, 

the City would modify the Cer t ifica t ion , OL110736, which  had recent ly been  

disposed of, to reflect  [h is] appoin tment” and tha t  h is sta r t  da te would be that  of the 

next  F ire F ighter  class.  The appellan t  a sser t s tha t  on  March  13, 2012, he was 

examined by the City’s physician  who informed h im tha t  he had passed the medica l 

examina t ion  and would be submit t ing a  let ter  to tha t  effect  to the F ire Depar tment .  

The appellan t  mainta ins tha t  despite passing the medica l examina t ion, and 

repea ted a t tempts to contact  Newark, he was never  appoin ted.  Instead, on  Apr il 

16, 2012, he was informed by th is agency tha t  Newark had bypassed h im for  

appoin tment  pursuan t  to the “Rule of Three.”  S ee N .J .A.C. 4A:4-4.8(a )3. 

 

The appellan t  a rgues tha t  h is bypass was improper  since he passed the 

medica l examina t ion , and is therefore en t it led to a  ret roact ive appoin tment  da te.  

In  th is regard, he a rgues tha t  pursuant  to N .J .A.C. 4A:4-6.5(b) and the Americans 

with  Disabilit ies Act  (ADA), 42 U.S .C.A. 12101 et seq., a  bona fide job offer  must  be 

made before an  individua l is required to submit  to a  medica l examina t ion.  S ee also, 

the Equa l Employment  Oppor tunity Commission’s ADA Enforcem ent Guidelines: 

Preem ploym ent Disability R elated  Qu estions and Medical Exam inations  (October  

10, 1995).  The appellan t  a rgues tha t  the appoin t ing author ity’s fa ilure to appoin t  

him, despite h is passing the medica l examina t ion , viola tes N .J .A.C. 4A:4-6.5(b) and 

the ADA and therefore, h is appoin tment , with  a  ret roact ive appoin tment  da te, is 

manda ted.   

 

Addit iona lly, the appellan t  a rgues tha t  he should be awarded back pay and 

counsel fees due to the appoin t ing author ity’s willfu l and knowing viola t ion of the 

ADA as well a s it s unreasonable and cont inued delays in  this mat ter .  In  th is 

regard, he a rgues tha t  N .J .A.C. 4A:2-1.5 a llows for  the payment  of back pay and 

counsel fees in  a ll appea ls where, a s here, “the appoin t ing author ity has 

unreasonably fa iled or  delayed to ca rry out  an  order  of the Civil Service Commission  

or  where the Commission  finds sufficien t  cause based on  the pa r t icu la r  case .”  

Moreover , he asser t s tha t  counsel fees may a lso be granted pursuant  to the ADA, 

which  a llows an  administ ra t ive agency to provide counsel fees to the preva iling 

par ty.  S ee 42 U.S.C.A. §12205.  The appellan t  a sser t s tha t  the appoin t ing author ity 

knew or  should have known tha t , once he was sent  for  and passed the medica l 

examina t ion , h is appoin tment  was mandated, and therefore, it s fa ilure to appoin t  

h im has fur ther  ha rmed h im.  

 

In  response, the appoin t ing author ity, represented by Michael Oppici, 

Assistan t  Corpora t ion  Counsel, a rgues tha t  the appellan t  is not  en t it led to an  

appoin tment  since he was proper ly bypassed on  the J u ly 8, 2011 cer t ifica t ion , and 

there were no fur ther  cer t ifica t ions from the M2377H eligible list  since it  expired 

November  1, 2011.  The appoin t ing author ity a rgues tha t , a t  the t ime of the 

appoin tments from the cer t ifica t ion , the appellan t  was not  medica lly clea red, and as 

such , h is bypass was appropr ia te.  In  th is regard, it  notes tha t  the eligibles 



appoin ted completed the F ire Academy on December  20, 2011, yet  the appellan t ’s 

persona l physician  did not  medica lly clea r  h im unt il J anuary 13, 2012.  Therefore, 

h is bypass on  the subject  cer t ifica t ion  was appropr ia te.  The appoin t ing author ity 

a lso a rgues tha t  since the appellan t  was unfit  a t  the t ime of the appoin tments, a ll of 

h is other  a rguments are without  mer it  and should be dismissed.  

 

Addit iona lly, the appoin t ing author ity argues tha t  despite the appellan t ’s 

argument  to the cont ra ry, Ziyad did not  have the au thor ity to give the appellan t  a  

bona fide offer  of employment , since Ziyad is not  the “appoin t ing author ity.”  In  th is 

regard, it  main ta ins tha t  Daniels, a s the appoin t ing author ity, had neither  agreed 

to nor  was she aware tha t  the appellan t  underwent  a  second medica l examina t ion .  

In  suppor t , it  submits a  cer t ifica t ion  from Daniels in  which  she sta tes tha t  she “did 

not  agree with  any of the representa t ions” made a t  the February 24, 2012 meet ing.  

Consequent ly, any such  offer  by Ziyad is not  enforceable and the appellan t  is not  

en t it led to an  appoin tment . 

 

Furthermore, the appoin t ing author ity main ta ins tha t  the appellan t ’s 

request  for  back pay and counsel fees should a lso be denied since there has been  no 

showing of bad fa ith  or  invidious motivat ion  on  it s pa r t  in  not  appoin t ing the 

appellan t .  Rather , as previously noted, the appellan t  was not  medica lly clea red to 

en ter  the F ire Academy with  the eligibles appoin ted from the subject  cer t ifica t ion .   

 

In  response, the appellan t  reitera tes h is a rguments.  Addit iona lly, he 

disputes the appoin t ing author ity’s asser t ion  tha t  Ziyad did not  have the au thor ity 

to extend an  offer  of employment  to h im.  The appellan t  main ta ins tha t  Ziyad, a s 

the F ire Director , h as the au thor ity to h ire, fire, discipline and resolve cont ractua l 

disputes, and he is the one who in it ia tes a ll disciplina ry act ions for  F ire F ighters.  

In  th is regard, he asser t s tha t  pu rsuant  to the Faulkner  Act , Newark is comprised 

of the Municipa l Cou ncil, Office of the Mayor , Office of the City Clerk and 10 

depar tments, headed by directors.  The powers of the Depar tment  Head, delinea ted 

in  the Administ ra t ive Code of the City, includes the au thor ity to “appoin t  officers 

and employees” within  the depar t ment .  The appellan t  a lso argues tha t  even  if 

Ziyad did not  have actua l au thor ity to extend an  offer  of employment , he had the 

apparent  au thor ity to do so, since he was in  charge of the pre -employment  h ir ing 

process, including medica l examina t ions by the a ppoin t ing author ity’s doctor .  It  is 

clea r  tha t  any reasonable person  would have concluded tha t  Ziyad’s sta tement  tha t  

the appellan t  would be appoin ted if he passed the second medica l examina t ion was 

a  bona fide offer  of employment .  Moreover , the appellan t  notes tha t  a lthough 

Daniels indicated in  her  cer t ifica t ion  tha t  she did not  agree with  Ziyad’s sta tements 

a t  the February 24, 2012 meet ing, she did not  voice those disagreements, and thus 

gave tacit  approva l for  Ziyad’s offer  of employment .  Fur thermore,  he notes tha t  he 

sent  three let ters to Ziyad, Daniels and Newark’s Law Depar tment , confirming the 

t erms under  which  the appellan t  would be appoin ted, and not  once did Daniels 

object  to or  otherwise indica te tha t  she did not  agree with  the representa t ions made 



by Ziyad.  Addit iona lly, the appoin t ing author ity admit ted tha t  the cer t ifica t ion  was 

not  disposed of unt il Apr il 11, 2012, well a fter  the appellan t  passed the medica l 

examina t ion , and therefore, it  could have effectua ted h is appoin tment  a t  tha t  t ime.   

Consequent ly, the appoin t ing author ity’s a t tempts to viola te his r ights a re clea r  

evidence of it s bad fa ith  and therefore, he is a lso en t it led to back pay and counsel 

fees.   

 

Personnel records do not  indica te tha t  the appellan t  applied for  the more 

recent  examina t ion  for  F ire F ighter  (M2554M), which  had a  closing da te of March  

31, 2010.  On May 1, 2012, a  cer t ifica t ion  (OL120609) was issued to the appoin t ing 

author ity from the F ire F ighter  (M2554M) eligible list .  Newark appoin ted 31 

elibibles, effect ive J u ly 23, 2012, from th is cer t ifica t ion .  On March  1, 2013 a  

cer t ifica t ion  (OL130280) was issued to the appoin t ing author ity from the Fire 

F ighter  (M2554M) eligible list .  Tha t  cer t ifica t ion  has a  disposit ion  due da te of 

September  1, 2013. 

 

CONCLUSION  

 

N .J .A.C. 4A:4-6.3(b) provides tha t , except  for  disqua lifica t ion  for  medica l or  

psychologica l reasons, the appellan t  sha ll have the burden  of proof.   

 

There is no quest ion  tha t  a t  the t ime of the in it ia l appoin tments from the 

subject  cer t ifica t ion  on  October  31, 2011, the appellan t  could have been  bypassed 

pursuant  to N .J .A.C. 4A:4-4.8(a )3, since he had been  deemed to be medica lly unfit .  

However, once the appellan t  took and passed the second medica l examina t ion , a t  

the request  of Ziyad, he could no longer  be bypassed for  appoin tment .  In  subject ing 

the appellan t  to medica l and psychological examina t ions, and absent  any 

disqua lifica t ion issue, h is appoin tment  is manda ted.  In  th is regard, pursuant  to the 

Americans with  Disabilit ies Act  (ADA), 42 U.S .C.A. sec. 12112(d)(3), no medica l or  

psychologica l examina t ion  may be conducted pr ior  to render ing a  condit iona l offer  of 

employment .  S ee also, the Equal Employment  Oppor tunity Commission’s ADA 

Enforcem ent Gu idelines: Preem ploym ent Disability R elated  Questions and M ed ical 

Exam inations (October  10, 1995).  Those guidelines sta te, in  per t inent  pa r t , tha t  in  

order  for  a  condit iona l offer  of employment  to be “rea l,” the employer  is presumed to 

have evalua ted a ll in format ion  tha t  is known or  should have reasonably been 

known pr ior  to render ing the condit ional offer  of employment .  This requirement  is 

in tended to ensu re tha t  the candida te’s possible h idden  disability or  pr ior  h istory of 

disability is not  considered before the employer  examines a ll of the relevant  non -

medica l informat ion .   

 

Although the appoin t ing author ity cla ims tha t  the offer  of employment  by 

Ziyad is unenforceable since Ziyad is not  the “appoin t ing author ity,” the 

Commission  does not  agree.  In  th is regard, the record indica tes tha t  a lthough 

Daniels cla ims on appea l tha t  she did not  agree with  Ziyad’s representa t ions to the 



appellan t , she did not  voice those object ions to the appellan t  despite severa l 

oppor tunit ies to do so.  Consequent ly, she cannot  now cla im tha t  the appellan t  was 

not  provided with  a  bona fide offer  of employment .  She was present  when the offer  

was made, and if, a s the appoin t ing author ity, she objected to Ziyad’s sta tements, 

she had the oppor tun ity to object  and withdraw the offer .  However , she did not  do 

so.  It  is unreasonable to expect  an  eligible to have known tha t  Ziyad’s offer  was not  

“rea l” since Daniels did not  “agree” when Daniels was silen t .  Moreover , there is no 

indica t ion  in  the record tha t  Ziyad did not  schedule a ll of the other  eligibles’ medica l 

examina t ions or  even the appellan t ’s fir st  medica l examina t ion , a ll of which  would 

have necessita ted Ziyad being able to make bona fide offer s of employment  to those 

individuals.  Accordingly, it  is appropr ia te to revive the M2377H eligible list  to 

a llow the addit ion  of the appellan t ’s name to the March  1, 2013 cer t ifica t ion 

(OL130280), so tha t  he may be appoin ted.  Upon h is successfu l complet ion  of his 

working test  per iod, the appellan t ’s record should reflect  a  ret roact ive appoin tment  

da te of J uly 23, 2012, the next  appoin tment  da te a fter  he passed the medica l 

examina t ion , for  sa la ry step placement  and senior ity-based purposes only. 

 

With  regard to the appellan t ’s request  for  counsel fees and back pay, N .J .A.C. 

4A:2-1.5(b) provides t ha t  in  a ll appea ls other  than  disciplina ry and good fa ith  layoff 

appea ls, back pay and/or  counsel fees may be granted as a  remedy where an 

appoin t ing author ity has unreasonably fa iled or  delayed to ca rry out  an  order  of the 

Commission  or  where the Commission  finds sufficien t  cause based on  the pa r t icu la r  

case.  A finding of sufficien t  cause may be made where the employee demonst ra tes 

tha t  the appoin t ing author ity took adverse act ion  against  the employee in  bad fa ith  

or  with  invidious mot iva t ion .  S ee e.g., In  the Matter of An thony Hearn , 417 N .J . 

S uper. 289 (App. Div. 2010).  S ee also, In  the Matter of Kathryn  E . Clark , Docket  No. 

A-5548-93T2 (App. Div. Apr il 28, 1995), cert. denied , 142 N .J . 457 (1995). 

 

In  eva lua t ing the under lying mer it s of the appellan t ’s case, the Commission 

finds tha t  other  sufficien t  cause is not  evident  in  th is case.  The record does not  

evidence tha t  the fa ilure to appoin t  the appellan t  was done in  bad fa ith  or  with  

invidious mot iva t ion .  Ra ther , it  is clea r  tha t  the appoin t ing author ity had 

legit imate concerns about  the appellan t ’s medica l fitness and it  presented 

reasonable, yet  unpersuasive, a rguments for  it s act ions.  Therefore, based on  the 

specific mer it s of th is case, sufficien t  cause has not  been  established for  an  award of 

back pay or  counsel fees. 

 

ORDER 

 

 Therefore, it  is ordered tha t  the appellan t ’s appea l be granted in  pa r t  and the 

M2377H eligible list  be revived and the appellan t ’s name be added to the March  1, 

2013 cer t ifica t ion  (OL130280), so tha t  he may be appoin ted.  Upon h is successful 

complet ion  of his working test  per iod, the appellan t ’s record should reflect  a  

ret roact ive appoin tment  da te of J u ly 23, 2012, for  sa la ry step placement  and 



senior ity-based purposes only.  The Commission  awards no other  remedies such  as 

back pay and counsel fees. 

 

 This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 


